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GUIDANCE ON CLERKING STAFF DISCIPLINE/ DISMISSAL HEARINGS 
These guidelines relate specifically to Human Resource (HR) (personnel) hearings. For information about pupil exclusions refer to the DCSF guidance Improving behaviour and attendance: guidance on exclusion from school and Pupil Referral Units (link)
The term committee, used throughout the guidance, refers to the appointed panel of governors. 
INTRODUCTION

From time to time clerks are requested to clerk hearings relating to personnel issues. This guidance is designed to give clerks the knowledge they need to work effectively in this area.

ARRANGEMENTS PRIOR TO ANY PROCEEDINGS.

Committee Terms of Reference: Each Governing Body will need to have terms of reference in place for the key “statutory” committees, often called Staff Disciplinary/Dismissal and Staff Disciplinary/Dismissal Appeals – NB the names may change but their delegated powers and functions must cover the area to be considered by the hearing and they must have the power to carry out any recommendations.
Model terms of reference can be found on the documents page of the ECA website. 
Committee Membership: Many Governing Bodies identify and appoint named members at the beginning of each school year. Others choose to specify in their terms of reference that the panel will be made up “of any 3 or 5 non-staff governors”. A compromise is to appoint a “pool” of at least four or five named non-staff governors to each committee (different people on each), to avoid being accused of “fixing” a committee for the purposes of a specific hearing. 
Notice of a potential hearing:  In an ideal world the Clerk should be advised in good time of any pending proceeding by either the Headteacher or Chair of Governors. Unfortunately, on occasion, the first knowledge may be when the Headteacher raises the matter during a meeting! The Clerk has a clear duty at that stage to halt the proceedings until s/he has established that governor involvement will be required and to ensure confidentiality. If there is a potential of a future hearing, then the Clerk will need to instruct a cessation of all discussions. This can then be followed up with confidential discussions with the Headteacher or Chair on how to proceed.

Relevant Policies: The hearing will be in respect of action or appeal under an HR (human resource) policy adopted by the Governing Body, such as Grievance or Disciplinary Misconduct. Governing Bodies should introduce a rolling programme of regular review all policies (including personnel policies).

Appointment of Clerk to the hearing: The Clerk to the Governors may clerk HR hearings, but (in common with the appointed governors) they should not have any prior knowledge of the case and there should not be a conflict of interest. Therefore it may not be appropriate to appoint, for example, a clerk who is also employed by the school in a different capacity. If necessary, the school should contact the ECC Clerking Agency (or relevant Governor Services) to ask for their help in finding an independent, experienced clerk for the hearing. If at all possible, inexperienced clerks should avoid taking on this role, as it requires a high level of experience, confidence and minuting skills.
PRE-HEARING ARRANGEMENTS

HR Adviser: At an early stage the Clerk will need to be in direct contact with the HR adviser allocated to the case. At all stages the Clerk will liaise with the HR adviser and the HR Adviser should have the final say on key issues of procedure. However, it is worth noting that the Clerk works for the governing body, not HR.
The HR Adviser will be able to give guidance on when the hearing should be heard and may suggest dates to be avoided. 

Committee membership:  The terms of reference should establish who is eligible to serve on the committee. The Clerk may need to approach the identified members to establish suitable meeting dates and if any member has sufficient prior knowledge that would normally rule them out of the hearing. Governors who sit on an appeal committee must not have been involved in a previous hearing of the case.
The Chair of Governors is normally excluded as it is likely that they will have prior knowledge of the situation from discussions with the Headteacher. 

If any conflict arises the Clerk may need to seek Governing Body approval to change the committee membership
.

Hearing Date: Once the Clerk has established the committee and has agreed at least two dates all members can make, the dates should be shared with the other parties to the hearing and agreement reached.
Distribution of the paperwork for a hearing: Unlike other Governing Body work, with the HR hearing the Clerk does not usually send out the paperwork prior to the hearing. Documentation is often prepared and distributed by the school personnel officer. It is essential that the clerk obtains copies of any relevant paperwork sent prior to the hearing as this will often be referred to during the hearing.

The Clerk may be asked to establish the committee using members previously agreed by the full governing body and agree dates for the committee to meet. There are however circumstances when the nature of the hearing is so sensitive that the Clerk is requested to cover all pre-meeting documentation. The Clerk will need to liaise with the Headteacher and Chair to establish what role s/he is expected to take.
Pre-Meeting Documentation (where delegated to the Clerk by the school): Where substantial numbers of documents are submitted as evidence the clerk should sequentially number each page before copying. Each page then has a unique reference which can avoid confusion in the meeting and can be referred to in the minutes.

An Appeal Hearing is usually a re-hearing and therefore the committee should not be provided with copies of the minutes of the first hearing. They should however be provided with a copy of the letter detailing the outcome of the first hearing.

The procedure for the hearing will be provided by the adviser from the HR Schools’ Team.

All parties to the hearing should receive the same documentation in advance of the meeting, including any submitted by the member of staff involved in the case.   

At an Appeal Hearing, care should be taken that all parties receive documents relating to the case that are clean original copies, and have not been annotated at the first hearing. Where amendments are made to the original document the Clerk needs to clearly record the changes made.

Hearing Venue: The hearing room will be set up in a formal way, with the panel facing the other parties who will be sitting apart from each other. 
For serious matters and when a case is particularly sensitive, the hearing should be held away from the school site. The hearing venue must include an area where parties waiting to enter and witnesses can sit, and the separate parties should each have a room available where they can carry out private and confidential discussions.  
A sign stating “Meeting in Progress - Do Not Disturb” should be placed on the door. The possible length of the hearing should be established so that catering arrangements and opportunities for breaks can be put in place. 

THE HEARING 

Representatives and Advisers: The headteacher or senior manager presenting the case will normally be accompanied by an adviser from the Essex Schools’ HR team, and the member of staff by a trade union representative or friend. In some cases they may be accompanied by a legal representative, such as a barrister. 
The Headteacher or panel of governors hearing the case will also normally be advised by another assigned member of the Essex Schools’ HR team

Recording the proceedings: Permission must be sought from all parties present to use recording equipment; if anyone objects then it can’t be used.

The Clerk’s role at the hearing: The Clerk may take no part in the discussions, questioning or decision making.

The Clerk will be expected to usher the other parties and witnesses during the hearing. Other than the Committee all other parties will only be invited into the room at the committee’s request. It is good practice to use nameplates to identify all those at the hearing. 
The Clerk will need to work closely with the HR Adviser to the committee and on all key issues will need to accept instructions from the adviser.
A Chair should be appointed by the committee at the outset of the hearing. 
Taking notes: While the notes of a hearing need not generally be verbatim, they must nevertheless, be comprehensive and they may need to be relied upon at an Employment Tribunal or later hearing. It is therefore good practice not to use shorthand when recording notes. The following elements are essential:

· the names and status of all those present (noting who has been appointed as Chair);

· a heading that describes the purpose of the meeting, the date and where it was held;

· the timings of the hearing – when it began and subsequent key times during the proceedings e.g. witness appearances, questioning, breaks, arrival and departures at the meeting, committee’s deliberation;

· the allegations and key points of each party’s case;

· the evidence provided by witnesses;

· all questions, answers and cross-examination;

· closing statements;

· the final full decision of the headteacher or committee.

Where reference is made to other documents presented to the committee you should refer to these, but it is not necessary to duplicate the wording.

Hearing Procedure: The procedure for the hearing will be provided by the adviser from the HR Schools’ Team.

At the end of the hearing the parties will withdraw to enable the committee to consider the information and make their decision.  The Clerk will not normally be required to take notes during this period although the governors may appreciate the Clerk’s presence in case they need to refer back to the notes. If the deliberation is going to take a long time, the parties may be offered the option of leaving and being informed of the decision at a later time. (This avoids them having to “hang around” and will take pressure off the committee who may feel they have to come to a quick decision.)
When the headteacher or committee has made their decision, they may recall the parties and the headteacher/chair will read a statement containing the committee’s decision. This statement will be prepared at the conclusion of the committee’s deliberations.  The clerk can assist with the preparation of this statement ensuring wording is clear and unambiguous. This must be recorded verbatim and you may wish to take a copy of the Chair’s statement at the end of the hearing. The statement is normally issued within 24 hours although most HR policies specify 5 working days of the meeting - the HR Adviser will give you advice on this. The meeting should decide who will issue the statement, although normally it will be the Clerk.

All panel members’ papers should be returned to the Clerk after the meeting. The Clerk should then arrange for the papers to be returned to the school for shredding or archiving.

POST HEARING DUTIES


Writing up the notes (minutes):
· Ensure that all pages of the minutes are numbered for clarity and ease of reference. Normally the format of the minutes will follow the meeting procedure with a fresh numbered heading for each key stage of the meeting. 
· The Clerk should send the draft minutes to the  Chair of the committee and the committee’s 
HR adviser for confirmation before they are sent to anyone else entitled to see them. It is essential to maintain absolute confidentiality, and it may be best not to circulate these minutes by email as it is difficult to ensure total confidentiality. 
· The minutes should be produced on pink paper. They will be provided to both parties within seven days of the Chair’s approval. If either party requests amendment, any minor amendment may be made with the Chair’s agreement, but if requested changes are more extensive then a copy is placed on record with the original minutes.
· The master copies should be sent to the Chair of the committee with a reminder that they must not, in the case of a first hearing, be tabled until after the date of any appeal hearing.

· A copy of each final document and your rough hand written notes must be kept with the papers relating to the hearing.

· Minutes and other papers should be kept securely for a minimum of six months from the date of the appeal, and at least one copy should be kept in perpetuity. All copy documents must be shredded /incinerated to avoid confidential information being disclosed.

REPORTING BACK TO THE GOVERNING BODY
The Governing Body should simply be informed that a hearing has taken place and has concluded or will proceed to the next stage. Governors should be reminded of their need to maintain absolute confidentiality if they have any formal or informal knowledge of the case. 
OTHER PERSONNEL AGENCIES AND ADVISERS
These notes were drawn up in consultation with Essex HR. There are, however, other personnel agencies appointed by schools and Clerks may need to seek their guidance at an early stage.

This briefing paper is produced as a part as a series of guidance for clerks and reflects the best information available to the ECA






Summary: Clerk’s Action





Ensure terms of reference are reviewed at least annually and the all HR policies are regularly reviewed and approved (and the most up to date versions of policies are in place).


Regularly review and maintain membership of the Staff Discipline/Dismissal and Staff Discipline/Dismissal Appeals committees.


Ensure the Governing Body members have minimal prior knowledge of any proposed hearing and remind them of the importance of confidentiality.


Liaise with the Headteacher, Chair and HR Adviser to ensure that the hearing is effective and follows timeframes and procedures.


Issue pre-meeting documentation if the task is delegated to the Clerk.


Take comprehensive notes at the hearing and retain them after the meeting. 


Work closely with the HR Adviser to ensure the orderly arrangement of business at the hearing.


Prepare full and accurate minutes immediately after the hearing and send the draft to the Chair of the committee and the committee’s HR Adviser.
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