INDUSTRIAL ACTION

From time to time trade unions take industrial action – usually in the form of strike action – in relation to a dispute.  Although industrial action can be taken in a single establishment, in the public sector it is usually taken across all affected workplaces in a particular locality or even the country as a whole, often in response to an issue regarding locally or nationally determined terms and conditions of employment.

This advice to employers in schools and academies addresses both the ballot process and the HR and school/academy organisation issues in respect of any industrial action. In addition, there is a section outlining the answers to the more frequently asked questions.  
Balloting procedures
Notification of the Ballot

Employees and employers* must be notified not later than the seventh day before the opening day of a ballot (the first day the ballot paper is sent out). Notification must state that the union intends to hold a ballot, the opening day of the ballot and describe those who will be entitled to vote.
The information about the staff involved will not include names but must be sufficient to enable the school or academy to determine what contingency plans need to be made.

The employer* must receive a copy of the ballot paper at least 3 days before the ballot.

*the employer is: the Authority in Community/Controlled Schools; the Governing Body in Foundation & Aided Schools; the Governing Body/Trust in Academies.
The ballot outcome
The ballot is carried by a majority of ‘yes’ votes.  Employees and the employer must be notified of:

· The outcome of the ballot

· The number of votes cast

· The number of yes and no votes

· The number of spoiled papers

Notice of taking industrial action

Action must commence within one month of the end of the ballot.  The employer must receive details of action at least 7 days before the date on which the action is to commence.  The notification must:

· Describe the employees who will take part in the action in terms of categories of employees (e.g job role) and the number in each category
· State whether the action will be continuous or discontinuous. Where it is to be continuous, the date on which it will start must be specified. Where it is to be discontinuous, the intended dates on which it will occur must be given. 

The law specifically states that trade unions are not required to disclose the names of the employees who are eligible to take action.  This can create particular challenges for management in planning how to respond to the action as the impact on the school or academy can be difficult to predict.  Of course, in some situations individual members of staff may be willing to volunteer information about whether they are eligible to participate in the action (ie whether they are a member of one of the trade unions who have called the action) and if so whether they intend to participate.
HR and school organisation issues
Industrial action is usually regarded as ‘protected’ where no flaw is found to have occurred in the ballot process and the industrial action has been properly and lawfully authorised and the required 7 days’ notice given to the employer.  This means that it is automatically unfair to dismiss employees for taking part in official industrial action within the first 12 weeks of the action.   Consequently, although any action taken by union members is likely to be in breach of their contracts of employment, they will have ‘immunity’ from some employer responses which could otherwise arise.

It should be noted that although Community and Controlled Schools have responsibility for general disciplinary matters, it is the LA that would be regarded as the main party to the contract in such schools and responsible for any claims by an employee under their contract of employment.  In legal cases to date, the matter of employer responses to industrial action has been dealt with under the contract of employment (ie as a breach of contract issue) rather than as a disciplinary matter. The position in Foundation and Voluntary Aided Schools and Academies is that the Governing Body/Trust has employer powers in their entirety and this clearly involves both contractual and disciplinary matters.

In practice, therefore, the usual response to industrial action will be for employers to deduct pay from employees who take action.

Salary deductions

Any member of staff who withdraws their labour for the day in pursuance of the stipulated action should have their pay stopped for the day of the action.  The School Teachers’ Burgundy Book stipulates the amount of the deduction for teachers is 1/365th of annual salary (and this has been confirmed by case law).  In the case of support staff, case law supports a deduction of 1/260th.  Failure to make a deduction of pay renders the employer liable to challenges that they are appearing to condone industrial action which is in breach of the statutory duty to provide education.  
Employees who are not directly involved in the industrial action are not entitled to abstain from work.  Where picketing takes place, employees not directly involved in the industrial action may refuse to cross picket lines. Such employees can normally be regarded as being on strike and treated accordingly. Occasionally however, employees may be willing to cross picket lines but are reluctant to do so for fear of their safety. In such circumstances, the governing body should try and ensure that the employee is given every protection in crossing the picket line. If the governing body considers the employee has made every effort to cross the picket line but was unable to do so, then the governing body should not treat their absence as industrial action.

Letter to staff

A letter should be sent to staff warning them in advance of the deduction to be made if industrial action takes place and a model letter is enclosed at the end of this guidance.

It is not advised that any formal disciplinary action is taken or threatened against staff who are striking; such action could be counter-productive in practical and employment-relations terms and, as stated above, deduction of salary is seen as the key and most appropriate response.

Cover
When industrial action is announced management will need to consider whether the work of those who will participate in the action can be covered.  It is unlikely that staff who are not members of the union(s) taking industrial action will be prepared to undertake the work that those taking the action would have undertaken.  However each member of staff has the right to make their own personal choice and can be encouraged to do so.  Care must be taken to ensure that any agreed deployment of a member of staff to provide cover is in accordance with their terms and conditions of employment.
Schools and academies are advised to be mindful of the impact on employment relations when making decisions about cover arrangements and are advised not to take any steps which might lead to an escalation of a dispute.

The above advice is particularly relevant to considerations about the use of HLTAs and Cover Supervisors when industrial action is taken by teacher trade unions.
Regulation 7 of the Conduct of Employment Agencies and Employment Business Regulations 2003 makes it unlawful for agencies to supply or introduce work seekers to replace employees who are undertaking official industrial action if the agency is aware of the action. Therefore, it is not advisable for governing bodies to seek to engage the services of employment agencies for this purpose.
Industrial action ‘short of a strike’, otherwise known as ‘work to rule’

Occasionally trade unions will instruct their members to take industrial action ‘short of a strike’ or to ‘work to rule’.  This is a form of industrial action in which employees adhere strictly to their contracts of employment / conditions of service and through this intend that the employer’s business will be disrupted.  In schools / academies ‘work to rule’ might include employees refusing to supervise ‘after school’ (ie non-curriculum related) clubs or, in the case of teachers, refusing to carry out duties which could be interpreted as part of the National Agreement that teachers should not undertake specified administrative and clerical tasks.

Where one or more members of staff refuses to carry out certain duties, and claims that this is part of a ‘work to rule’, it will be necessary to consider whether those duties are genuinely outside the requirements of the contract of employment.  In the examples given in the preceding paragraph, supervision of non-curriculum related after school clubs will usually be outside the contractual requirements of staff, as are the administrative and clerical tasks listed in Section 2, Annex 3 of the School Teachers’ Pay and Conditions Document 2011.  In these situations it will not be possible to insist that staff carry out these duties.

Governors and headteachers will be aware that teachers are required to be available to work, at the direction of the headteacher, for 1265 hours over the 195 days of the academic year (1258.5 hours and 194 days in 2011/2012) and in addition to work reasonable additional hours in order to discharge their duties.  Therefore a ‘work to rule’ does not mean that teachers can contractually limit their working day / working week to 6.5 / 32.5 hours.

Schools / academies are advised not to accept partial performance from members of staff, ie members of staff should not be allowed to refuse to fulfil certain of their contractual duties but continue working for the remainder of the day.  This is not part of ‘work to rule’.

Where schools / academies are unsure whether specific duties fall within or outside the contract of employment, or where there is concern that a member of staff is failing to meet the requirements of their contract, advice should be sought from the HR Service.
School organisation

Having assessed the likely level of support from members within the establishment, and in facing the management of industrial action, schools and academies will need to have regard to any statutory duty in respect of pupils and other staff including their health and safety. This may call for a contingency plan for addressing any eventualities which could reasonably be predicted as a result of strike action by staff. This may include merging classes or even asking parents of classes affected to keep children at home for the day, with the associated need to change home to school transport arrangements. 

Any further information or assistance on the matter of industrial action should be sought from the HR Service through your usual contact.



Model Letter for staff taking industrial action
This is for guidance only and can be changed at the discretion of the school management.  However, as a minimum, staff must be advised that industrial action constitutes a breach of contract and that a day’s pay will be deducted from their salary: 

Dear......,

I write with reference to the proposed industrial action invoked by the [insert name of relevant union(s)].  I note that you may be a member of the [insert name of relevant union(s)].  Therefore you may be eligible to take part in that action and abstain from duty.

If you are eligible to take part, your involvement in this action would of course constitute a breach of your contract of employment and a proportion of your salary will be deducted accordingly. This deduction will be based on [1/365th (teachers) or 1/260t (support staff) as appropriate)] of your annual salary if the action covers the whole day and will be taken from your (monthly) salary payment. Your pensionable service is also affected by any withdrawal of labour. No partial performance will be acceptable to the governing body and if you attend work you should carry out your full normal duties. 

A copy of this letter has been placed on your personal file.

Yours sincerely

 

Chair of Governors
PAGE  
1

